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NEWFURN FLOOR COVERINGS LIMITED
ACN 004 650 668

GUARANTEE & INDEMNITY
NF6

DATED:  	_______________________________________________

TO:		NEWFURN FLOOR COVERINGS LTD ACN 004 650 668
		of 5-9 Hobbs Court, Rowville, Victoria, 3178
		(“Newfurn”)

AND TO:	any other corporation defined in this document as a “related body corporate” of Newfurn.

THIS GUARANTEE AND INDEMNITY is given


By_______________________________________________________________ (name)
	
Of______________________________________________________________ (address)

By_______________________________________________________________ (name)
	
Of______________________________________________________________ (address)	

By_______________________________________________________________ (name)
	
Of______________________________________________________________ (address)					
(individually and collectively referred to as the “Guarantor”)

IN CONSIDERATION of Newfurn agreeing at my/our request to supply or continue to supply
___________________________________________________________(company name)					

Trading as ____________________________________________________ (store name)

of______________________________________________________________ (address)		
(“Member”)

with goods or services and agreeing in respect of those goods and services to operate a trading account with the Member (“Trading Account”), the Guarantor agrees as follows:

1. The Guarantor unconditionally and irrevocably guarantees to Newfurn:

punctual payment of all sums of purchase price, money, interest and damages now or in the future owing or which become owing (actually or contingently) by the Member to Newfurn in respect of the Trading Account or on any other basis whatever;
punctual performance and observance of all of the Member’s obligations under, in relation to or arising from the membership agreement between the Member and Newfurn (“Membership Agreement”), its subject matter or any relationship referable to them, (alone or jointly with any person or entity),

collectively and individually referred to in this document as the “Guaranteed Obligations”.

The Guarantor irrevocably indemnifies Newfurn against all liability, damage, loss and expense which Newfurn suffers or incurs now or in the future because the Member defaults in performance or observance of the Guaranteed Obligations.

This document is a continuing guarantee and a continuing indemnity for the whole of the Guarantor’s Guaranteed Obligations.  The Guarantor’s Guaranteed Obligations (whether as guarantor, indemnifier or otherwise) and Newfurn’s rights under this document will not be affected in whole or in part by anything which might abrogate, prejudice or limit them or the effectiveness of this document, including without limitation, any of the following:

any release, termination, variation, novation, renewal or assignment of the Trading Account or the Membership Agreement;
this document or any other security or guarantee (“Collateral Security”) now or in the future held by Newfurn concerning the Guaranteed Obligations or any other transaction or agreement between Newfurn and the Member or any obligation owed by the Member to Newfurn in relation to the Guaranteed Obligations being or becoming void, voidable or otherwise unenforceable by Newfurn in accordance with its terms or Newfurn being estopped for any reason from receiving the performance and observance of the Guaranteed Obligations by the Member;
the granting of any forbearance, time or other indulgence to or the making of any composition, compromise or arrangement with or the discharge or release of the Guarantor, the Member, any of them or any other person;
the failure of any person intended to be a Guarantor to become bound by this document (including without limitation whether by a failure to execute or otherwise);
the death, administration or mental illness of any of the Guarantor or the Member;
the amendment of the constitution, trust deed or other constitutional document of the Guarantor or the Member or any change in the entities constituting any partnership, joint venture or association of which the Member or the Guarantor is a party;
the Member or the Guarantor becoming a party to any partnership, joint venture or association (whether incorporated or unincorporated);
the fact that no demand for the performance or observance of the Guaranteed Obligations has been made on the Member or the Guarantor, or any other person in any way liable to the Member concerning any of the Guaranteed Obligations;
any failure by Newfurn to disclose any information to the Guarantor or any representation made or information given by Newfurn to the Guarantor being or becoming false, inaccurate or misleading in any way;
the failure to give the Guarantor notice of default by the Member or to obtain consent from the Guarantor to any arrangement or agreement made with the Member;
any breach of trust by the Guarantor or Member which is a trustee;
the value of any Collateral Security or the value placed on it by Newfurn in the bankruptcy or insolvency of the Guarantor or the Member;
any negotiable or other instrument being in circulation or outstanding;
the obtaining, release, variation or renewal by Newfurn of any Collateral Security or any agreement or arrangement affecting the priority of any Collateral Security;
any refusal or failure by Newfurn to obtain, perfect, register, stamp, enforce or assign any Collateral Security or any negotiable instrument, judgment, order or award relating to the Guaranteed Obligations; 
any act or omission by Newfurn which prejudices the Guarantor or any Collateral Security; or
Newfurn taking or failing to take, or enforcing or failing to enforce, or holding any other security for the Member's debt, or varying or surrendering any such security.

The Guarantor’s obligations under this document are a primary obligation.  Newfurn is not obliged to proceed against or enforce any Collateral Security or any other right against the Member or demand payment from the Member before Newfurn is entitled to enforce the Guaranteed Obligations against the Guarantor.

1. The Guarantor hereby agrees to charge his/her property (including, but in no way limited to, the property specified in this clause, if any), both real and personal, and including any future property, as security in favour of Newfurn for any debt owing to Newfurn and authorises Newfurn to register a mortgage and caveat in respect of this charge over any such property.

Specified property: ……………………………………………………………...

The Guarantor shall pay to Newfurn or reimburse Newfurn’s costs of and incidental to the preparation execution and enforcement of this document on a solicitor/own client full indemnity basis and any stamp duty taxes or registration or other fees payable or assessed in relation to this document.

2. The Guarantor by their execution of this document acknowledge that:

The Guarantor was given the opportunity to read this guarantee; 
The Guarantor has had an opportunity to get legal advice from an independent lawyer before agreeing to sign this document;
In deciding to enter into this guarantee and indemnity the Guarantor has not relied on any promise, statement or information made or given by Newfurn, its officers or agents;
It is up to the Guarantor to find out about the financial position, creditworthiness and honesty of the Member and any other person named as a Guarantor under this document;
This document contains all of the provisions and understandings between the parties concerning its subject matter and cannot be varied or amended except in writing signed by an officer of Newfurn and the Guarantor.

Any demand or notice under this document may be signed by Newfurn or on behalf of Newfurn by any attorney, director, secretary, manager or officer of Newfurn or Newfurn’s solicitors and without prejudice to any other lawful mode of service, may be served by delivering it to the Guarantor to whom it is addressed at the address set out in this document or by posting it to that address or the Guarantor’s residence or place of business last known to Newfurn, and if posted, a notice or demand shall be deemed to have been served on the day following that date of posting, but the making of a demand shall not be a condition precedent to the liability of the Guarantor under this document.

If the Member has incurred or incurs all or any of the Guaranteed Obligations acting as trustee of a trust (whether or not this is disclosed to Newfurn or is otherwise known to Newfurn) then the Guarantor warrants to Newfurn that the execution of the Membership Agreement by the Member was within the powers granted to the Member by the relevant trust instrument and that the assets of the trust will be available to meet the obligations of the Member under the Membership Agreement and the Trading Account and under any judgment that may be obtained by Newfurn against the Member.

The Member signs this deed confirming the accuracy of the warranties given by the Guarantor in clause 9.

The guarantee and indemnity is governed by laws of the State of Victoria and the applicable exclusive jurisdiction shall be the Courts of the State of Victoria.

In this document, unless the context otherwise requires:

words importing the singular include the plural and vice versa;
where the Guarantor comprises two or more parties the Guarantor’s obligations shall bind them jointly and severally;
a reference to a person includes a corporation and a government body;
a reference to a person includes the legal personal representatives successors and assigns of that person;
if there is more than one Guarantor or more than one Member a reference to the Guarantor or the Member respectively means all or any of them; and
a reference to anything (including without limitation, any amount) is a reference to the whole or any part of it and a reference to a group of things or persons is a reference or any one or more of them.

Executed as a deed by the parties.

· If Member is a Company - 

	EXECUTED by [INSERT MEMBER COMPANY NAME] 
ACN [INSERT MEMBER ACN] in accordance with 
the Corporations Act 2001 (Cth)

	
	
Signature of Director
	
	
Signature of Director/Secretary

	
	
Name of Director
	
	
Name of Director/Secretary




· If Member is a Partnership or Sole Proprietor- 

	SIGNED SEALED AND DELIVERED by [INSERT MEMBER NAME] in the presence of:
	

	

	
	
Signature of Witness
	Signature of [INSERT NAME OF MEMBER]

	
	
Name of Witness
	






· Guarantors to complete and sign below.  
· IMPORTANT NOTICE: PRIOR TO SIGNING THE GUARANTEE, THE GUARANTOR MUST OBTAIN A SOLICITOR’S CERTIFICATE AS TO OBTAINING ADVICE ON THIS GUARANTEE THAT IS COMPLIANT WITH THE APPLICABLE LAWS AND REGULATIONS HOWEVER, FAILURE TO DO SO WILL NOT AFFECT THE ENFORCEABILITY OF THIS GUARANTEE.

	SIGNED SEALED AND DELIVERED by {INSERT GUARANTOR NAME} in the presence of:
	

	

	
	
Signature of Witness
	Signature of [INSERT GUARANTOR NAME]

	
	
Name of Witness
	



	SIGNED SEALED AND DELIVERED by {INSERT GUARANTOR NAME} in the presence of:
	

	

	
	
Signature of Witness
	Signature of [INSERT GUARANTOR NAME]

	
	
Name of Witness
	



	SIGNED SEALED AND DELIVERED by {INSERT GUARANTOR NAME} in the presence of:
	

	

	
	
Signature of Witness
	Signature of [INSERT GUARANTOR NAME]

	
	
Name of Witness
	






Solicitors Certificate
[To be given in respect of each Guarantor]

I certify that - 

0. I am a duly qualified legal practitioner holding a current practising certificate;
I have been engaged by ……………………………..............................  
…………………………………………………………………………. [insert name of the relevant Guarantor] (“Guarantor client”) to advise on this guarantee and indemnity;
I am acting independently of Newfurn;
I am satisfied that my Guarantor client understands the true purpose and effects of this guarantee and indemnity; 
I am satisfied that my Guarantor client understands that if the Member defaults in payment or in other obligations to Newfurn, the Guarantor would be liable to make good that default which could involve all amounts owed by the Member to Newfurn and substantial arrears of interest;
I am satisfied that my Guarantor client understands that the giving of a guarantee involves considerable risk, including the risk of losing any security, property and other assets and requires very careful thought; and 
I confirm that my Guarantor client has executed this guarantee and indemnity freely, voluntarily and without pressure from the Member or any other person in my presence.



…………………………….
Signature of Legal Practitioner




…………………………….
Print name of Legal Practitioner


Date:
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